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Abstract

The states may intervene by using the taxation powers, which should rely on the legally gained sovereignty, into
personal freedom and safety, domestic immunity, confidentiality of private life, freedom of settlement and
traveling, right of ownership, protection of the family, freedom of working and covenants and rights and duties of
working. Nowadays it is not acceptable that the powers of taxation are absolute and unlimited whereby the state
has to avoid limitations that would violate fundamental rights and freedoms, when practising their powers of
taxation. The study titled “Taxation from the Viewpoint of Limitation of Fundamental Rights and Freedoms in
Turkey” the evaluation of the constitutional provision for limiting the fundamental rights and freedoms will be
followed by stating the connection of taxation with fundamental rights and freedoms and by the approach of the
European Union on this matter.
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I- Introduction

In the constitution of the Republic of Turkey, the state was burdened with duties for guaranteeing of fundamental
rights, by introducing detailed regulations on fundamental rights and obligations. In case of regulations that
burden the state with negative duties, the state has the obligation of not interfering with the borne rights and
freedoms of persons; whereas in case of regulations that burden the state with positive duties, the state has the
obligation of legal regulations for realizing the rights and freedoms concerned. In this connection, according to
Avrticle 12th of our constitution which regulates the fundamental rights and freedoms relying to the human value
of persons': “Everyone is in possession of rights and freedoms in connection with his/her personality, that are
untouchable, inalienable and indispensable. Fundamental rights and freedoms also include the duties and
responsibilities the persons have towards the society, their families as well as towards other persons”.

I1-Limitation of Fundamental Rights and Freedoms

Our constitution regards the fundamental rights and freedoms as the main intent whereas limitations would
constitute an exemption and therefore it becomes necessary the measure for limiting the fundamental rights and
freedoms has to be determined by the constitutions itself. The causes for limitation as in Article 13th of the
constitution are to be mentioned, whereas it is clearly regulated that the limitations should rely on the causes as
written in the mentioned article. In accordance with the provisions of the related article: “Fundamental rights and
freedoms may be limited by laws, for the protection of the unity of the state with its land and its people, of the
national sovereignty, of the republic, of national security, of the public order, of general safety, of public interest,
of general morality and general health, by particular reasons as foreseen in related articles of the constitution, in
accordance with the wording and spirit of the constitution. General and particular limitations of fundamental
rights and freedoms may not be against the requirements of the public order and may not be practiced otherwise,
then for their own purposes. The causes for general limitations as written in this article apply to all fundamental
rights and freedoms ”.
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When we aim at a common explanation, the limitation of fundamental rights and freedoms can only be done,
without touching their substance®, by means of law, only in connection with the causes as mentioned at the related
article of the constitution. Moreover, at the mentioned Article it is regulated that the limitation of rights and
freedoms cannot be against the wording and spirit of the constitution®, against the democratic public order, against
the requirements of the secular republic and against the principle of continence®. In this context, limitations can be
introduced by the aim of protecting the unity of the state with its land and its people, of national sovereignty, of
national security, of public order, of general safety, of public interest, of general morality and general health.

I11- Limitation of Fundamental Rights and Freedoms by Means of Taxation

As stated above, in our day, the hypothesis that the taxation authority is absolute and unlimited has been
neglected. Regulations in taxation that were introduced by using the taxation authority in a way as to violate the
fundamental rights and freedoms were aimed at the prevention or deterrence of the tax creating incidence, while
the fundamental rights and freedoms are negatively affected from such an intervention®.

In accordance a verdict by the Constitutional Court relating to the close connection of taxation with fundamental
rights and freedoms stated: “Taxation regulations are legislative transactions that are related to and affect almost
all rights and freedoms. Taxes are the most important ones among the monetary instruments of the state and
render the usage of these rights and freedoms totally or partially possible or impossible. While the state is
empowered by authority of taxation and effects the necessary tax regulations, it has to protect the rights and
freedoms meticulously and should not be insensitive against the violation and destruction of legal principles just
in order to create funds and resources for the state. The principles of the legal state may not be forsaken by the
objective of gaining proceeds”’.

It was clearly stated at the verdict, freedoms should not be limited immeasurably in order to meet the public
revenues. In this context, according to the principle of moderation which foresees a balance between the limitation
of freedoms and the public interest whereas the instruments of limitation have to be convenient with the objective
and have to be equitable with the purpose of limitation and the instruments and objectives may not constitute an
immoderate proportion®.

In resemblance, the European Court of Justice shares the view that the fundamental freedoms and regulations that
were guaranteed by the Agreement on the European Union may be limited not in a discriminated manner; whereas
the practice should constitute a necessity for protecting general interest, it should reach required objectives and
not contain any more limitations than necessary for this purpose. In this context the European Union no
regulations should be imposed over the limit of required moderation in connection with unnecessary interventions
whereby the least intervening method at the appreciation and operational capacity of member states should be
determined and applied®.

SALDIKACTI stated that the freedoms as contained by the constitution are not created but only have to be regulated by the
state and therefore the essence of rights and freedoms may not be affected in their essence. See. ALDIKACTI, p. 208.

“The wording of the constitution means the rules as contained in the text of the constitution and the spirit of the constitution
means the conformity with the particular issues as stated in the preamble of the constitution. See.
KARAKAS/SONSUZOGLU, p. 237.
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"Constitutional Court Decision 7.11.1989, 6/42, RG.T.6.4.1990, RG No 20484. See. YALTI, “Vergi Adaleti Kavraninda
Soyuttan Somuta: Tiirk Anayasa Mahkemesi Kararlarim Esitlik, Ozgiirlik ve Sosyal Devlet Kavramlariyla
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Within the Union when a full harmonization could not be achieved between the countries and a national
regulation shows a deviation from fundamental freedoms that were guaranteed by the Agreement on the European
Union or is in contradiction to these or violates fundamental freedoms, the European Court of Justice will not
automatically evaluate the regulation as a violation of fundamental rights. ECJ has in a verdict taken into
consideration the causes relying on public interest as “legitimate causes” and has developed the “Gebhard Test”
by deciding that the fundamental freedoms that were regulated by the covenant could be limited or permitted to be
less favorable within the explained circumstances™.

IVV- Conclusion

In our constitution the causes for limitations of fundamental rights and freedoms are mentioned in detail, as it was
explained at the related chapter. In other words, a limitation of fundamental rights and freedoms has to rely on
one of the mentioned causes as contained by the consecutive provision. By this reason, a limitation of
fundamental rights and freedoms may only be effected without touching its essence, in connection with the causes
as contained by the consecutive provision of the constitution and by means of a law, being not against the
wording and sprit of the constitution or against the democratic public order, against the requirements of the
secular republic and the principles of moderation.

The view of the European Court of Justice on the matter concludes that fundamental rights and freedoms as
guaranteed by the Agreement on the European Union could be limited when the respective regulations are not
practiced in a discriminatory manner and they are mandatory for the protection of general interests, aiming at
reaching the necessary objectives being consistent with principles of moderation.
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